SUBMISSION TO THE INQUIRY INTO RECOGNITION FOR UNIT SERVICE AT THE BATTLES OF FIRE SUPPORT BASES CORAL AND BALMORAL

Topic:  The Reason That the Regulations Contained in the Prerogative Instrument (Letters Patent) for the Unit Citation for Gallantry (UCG) Cannot be Changed Without Amendment to the Prerogative Instrument.

Executive Summary:
The Department of Defence has advised the Defence Honours and Awards Tribunal that it does not support the retrospective awarding of the UCG for actions prior to 1991 (the year the UGC was introduced).  The regulations specified in the Prerogative Instrument do not allow the award of the UCG to be denied on this basis. 
Prerogative instruments are an ancient form of law making inherited from England and are instruments made by the Governor-General or monarch without reference to Parliament under the royal prerogative which is that power of the Crown still existing and not superseded by parliamentary legislation.  Prerogative instruments include instruments which establish national honours such as the Order of Australia, and the procedures for granting them. These instruments are usually published in the gazette and most recent ones are also available on the Legislation Register. They are sometimes called letters patent.

Background
The Unit Citation for Gallantry (UCG) is awarded to a unit of the Australian Defence Force for extraordinary gallantry in action.  It was introduced on 4 November 1991, details are contained in Commonwealth of Australia Gazette Special, No. S297.  

The Gazette states that "The Unit Citation for Gallantry comprises an award of a Certificate of Citation to a Unit signed by the Governor-General and insignia of the Citation worn by members of the Unit".  While provisions refer to the wearing of the insignia and its design, no limitations are imposed as far as the date of actions eligible for the award are concerned.  The Gazette can be found here: http://www.defence.gov.au/Medals/Hon-Decs/Gall-Dist/Unit-Citations.asp
The Letters Patent and Regulations (also accessed via the link above) specify no eligibility criteria for the award, other than demonstrated gallantry in action
Under the heading 'Post-operation nominations', the Defence Honours and Awards Manual (issued September 2017, reviewed September 2012) states that "nominations for unit citations are to be submitted and considered no later than three years after the end of the conflict".  In the same section, the Manual acknowledges that applications for such awards have sometimes been processed following the end of a major conflict, when circumstances have prevented nominations being made as normal.  See: http://www.defence.gov.au/Medals/Policy/Honours-Awards-Manual.asp#09
UCG have been made following the end of major conflicts on two occasions: D Company, 6 Battalion, Royal Australian Regiment (2010) for acts of extraordinary gallantry in action at the Battle of Long Tan in Vietnam on 18 August 1966; and HMAS Yarra II (2014) for acts of extraordinary gallantry in action in 1942. 

The Defence Honours and Awards Tribunal (DHAAT) is currently enquiring into 'Unit Recognition for Service at the Battles of Fire Support Bases Coral and Balmoral'.  These Battles occurred in Vietnam during May-June 1968.

In its submission to the Tribunal, the Department of Defence advised that it does not support the retrospective awarding of citations for units which served prior to 1991, saying that "it would be inappropriate to apply contemporary criteria to military activities which occurred almost half a century ago".  There is no opposition from the Department of Defence on the basis of the award of the UCG not being deserved in terms of the extraordinary gallantry displayed by units involved in the Battles of Coral-Balmoral.
Almost 180 submissions have been received in support of the award of the UCG to those units that participated in the Battles of Coral-Balmoral.  There is a good possibility that the award could be found to be justified on the basis of merit.  
The Issue
The precedents for awards made for actions in 1942 and 1968 notwithstanding, is it possible under law, for the award of the UCG to be denied on the basis of retrospectivity?
The Regulations specified in the prerogative instrument do not provide for any such limitation on eligibility.  To impose such criteria would be, in effect, an amendment of the instrument.  

Can regulations contained in a prerogative instrument be changed without amendment to the prerogative instrument?
One has to start by asking why the Regulations were specified as they were.  It would seem that there was a deliberate intention to provide flexibility in the circumstances under which acts of extraordinary gallantry on the part of military units can be recognised by the award of the UCG.  

This flexibility was clear at the time the Letters Patent came into force.  It resulted in two retrospective awards for extraordinary gallantry being made, one for actions in 1942 and the other for actions in 1968.  There is no evidence that these retrospective awards have in any way damaged the integrity of the Australian honours and awards system.

The concept of consistency of application would require that if another action in 1968 demonstrated extraordinary gallantry on the part of ADF units which would justify a UCG, then the award should be made. 
It is open to the Minister of Defence (the person responsible under the Regulations for recommending to the Governor General that an award be made) to accept the advice of the Department of Defence and stipulate that UCG not be awarded prior to 1991 (the year the UCG was introduced).  A challenge to such a decision is equally open, on the basis that the revised criteria is outside the power granted to the Minister by the Regulations.
There is a presumptive opposition to the retrospective application of laws, on the basis that unjust punishment would result.  In the case of the denial of retrospective application of the Letters Patent for the UCG, the reverse would be the case.  Rather than preventing unfair punishment, it would actually deny justified recognition of extraordinary gallantry by Australians in defence of their nation, its peoples and its values.  
Conclusion.

Denial of the retrospective application of the Letters Patent for the UCG cannot be assumed to be within the power of the Minister under the Regulations.  The only way in which this can achieved is by amendment to the Regulations.  
This amendment cannot be made retrospective, however, hence the matter currently under consideration (the award of the UCG to units involved in the Battles of Coral-Balmoral) cannot be denied on the basis of retrospectivity, as sought by the Department of Defence.
